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The practice of issuing payment directly to the insured for
small losses to the dwelling seems to be consistent with the
principle behind the option to repair: if the nominal damage
never affected the mortgagee’s interest, then the contractual
obligation to the mortgagee presumably would be satisfied.
For example, if a mortgagee were to foreclose on the insured
premises immediately following a loss (before any repairs or
before any insurance claim), the residual value of the home
(albeit partially damaged) might still be sufficient to cover
the interest of the mortgagee. Subsequent sale of the prop-
erty “as-is” for an amount sufficient to cover the debt could
extinguish the mortgagee’s interest without any repairs be-
ing affected. The phrase “as interests appear” in the mortgage
clause seems to allow for some judgment about the measure
of the mortgagee’s interest as it compares to the value of the
property after a loss.

Based upon these changing times, the phrase “as interests
appear”’ might allow an insurer to contend that payment for
a covered loss can be made to the insured as long as the in-
sured’s interest in the property is greater than the amount of
the payment. If the mortgagee’s interest (determined by the
balance on the mortgage at the time of the loss) is affected
by the loss (i.e. the loss exceeds the insured’s equity in the
property and endangers the mortgagee’s interest), payment
should be issued to both the insured and the mortgagee. Ac-
cordingly, when an insurer issues nominal payments for mi-
nor losses at an insured premises, the insurer may not need to
include the mortgagee on the payment as long as the payment
is equal to or less than the insured’s “equity” in the home. Ef-
fectively, this allows the insured to recover funds to repair his
or her “equity” in the home without any encumbrance to the
mortgagee.
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This argument is consistent with other provisions commonly
found in the policy, specifically the insurable interest provi-
sion (which limits liability to each insured to no more than
the amount of each insured’s interest). This is also consistent
with evolving principles that permit an insured to recover
first his or her uninsured loss before a subrogating or no-fault
insurer recovers its previous payments. Notably, however,
there is no case law which directly supports this contention.
Moreover, taking this position might impose a burden on in-
surers to investigate the measure of the respective interests
in the property which could be difficult depending upon the
information available to the insurer (although a simple com-
parison between the balance on the mortgage and the dwell-
ing limit might be sufficient to issue payment in good faith).

Without expressly relying upon the “as interests appear”
language, some courts have held that payment to an insured
alone for losses that are subsequently repaired would not vio-
late the mortgagee’s rights under the insurance policy. The
most notable court holding in support of this notion is Stark-
man v. Sigmond, 184 N.J. Super. 600 (1982). In Starkman,
the mortgage payments were up to date at the time a fire loss
occurred. Nevertheless, the mortgagee argued that the follow-
ing language in the insurance policy required direct payment
to the mortgagee:

4. Mortgage Clause Loss, if any, under this policy,
shall be payable to the mortgagee (or trustee) named
on the first page of this policy, as interest may ap-
pear, under all present or future mortgages upon the
property herein described, in which the aforesaid
may have an interest as mortgagee (or trustee), in or-
der of precedence of said mortgage...

The Starkman Court acknowledged that the mortgagee
clause created a contractual relationship between the mort-
gagee and the insurer separate from the contract between
the insured and the insurer. However, the court found that
the clause did “not establish that losses are to be paid to the
mortgagees, but rather [set] the order of priority for payment
if there is more than one mortgagee.”

The view set forth in Starkman, however, remains in the
minority. The majority viewpoint is that a mortgagee has
the right to recover from an insurer based on its indepen-
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dent contractual rights under the insurance policy regard-
less of whether the insured repairs the property. Georgia
courts have held that, because the named mortgagee enjoys
independent rights under the mortgage clause, it has the
right to apply them to the extent of the mortgage debt. In
fact, payment to the insured alone may be especially risky
in Georgia since at least one court has held that an insur-
ance company’s constructive notice of a security interest
alone may be sufficient to alert and require an insurance
company to include the interest holder as a payee on any
insurance payment.

Thus, despite the logic of the insurance industry’s approach
and the support it may gather from policy language and some
favorable court decisions, the weight of the case law seems to
favor the mortgagee’s position: all dwelling payments should
include the named mortgagee.

For more information on this topic, contact Elizabeth Satter-
field at 404.888.6145 or elizabeth.satterfield@swiftcurrie.com.
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It is common knowledge that, starting in 2008, the housing
market experienced some remarkable changes. What is less
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widely known is that these changes have manifested them-
selves in the insurance industry. Where, at one time, mort-
gagees seemed content to wait for an insurance company’s
decision on a claim before asserting their rights under a stan-
dard mortgage clause, mortgagees today are more often pur-
suing a right to recover independent of the named insured
based on the standard mortgage clause.

Often, the mortgagees rely upon language from court opin-
ions suggesting that mortgagees enjoy an “independent right
of recovery” under the policy. For example, in Abboitsford
Building and Loan Association v. William Penn Fire Ins. Co.,
the court recognized that a mortgage clause in an insurance
policy serves to create two separate contracts — one between
the insurer and the insured and one between the insurer and
the mortgagee. The court noted that because two contracts
were created, the mortgagee’s contractual interest could not
be negated by actions on the part of an insured who violated
certain conditions of the policy and therefore precluded the in-
sured’s own recovery. Accordingly, a mortgagee has the right
to recover under an insurance policy even when the insured
has acted in some way that precludes the insured’s recovery.

However, it does not follow from these protections that the
mortgagee gains rights that are superior to the named in-
sured’s rights where there are no circumstances which would
prevent a recovery by the mortgagor/insured. The mortgage
clause states that the mortgagee is entitled to payment “... if
we deny [the insured’s] claim ....” Before a denial, however,
the mortgage company does not seem to have any basis for
pursing a claim directly against the insurance company.

This issue was addressed squarely by the court in Equitable
Fire Ins. Co. v. Jefferson Standard Life Ins. Co. In this case,
Equitable issued to Ms. M. E. Thornton a policy for $4,000.00,
covering a certain building belonging to her. The policy in-
cluded a standard mortgage clause making the loss, if any,
payable to the insured and Jefferson Standard Life Insur-
ance Company. The property insured was totally destroyed




by fire. Jefferson Standard, the mortgagee, sued Equitable on
its own behalf and on behalf of the named insured. But Ms.
Thornton was not a party to the lawsuit.

The Georgia Court of Appeals found that the suit was im-
proper because Ms. Thornton, and not Jefferson, was the par-
ty to the insurance contract. Under Georgia law, an action
on a contract had to be brought in the name of the person in
whom the legal interest in the contract was vested. Insurance
contracts were no exception. Although the policy contained
a standard mortgage clause, the court found that the mort-
gagee’s rights did not ripen until the insured invalidated its
interest by some act contrary to the terms of the policy.

Admittedly, the ability of mortgagees to sue on a policy in-
dependent of the borrower varies widely from jurisdiction
to jurisdiction. As was noted by the Georgia court in Equi-
table Fire, “the decisions of the courts of the several States
[regarding a mortgagee’s independent right of recovery] are
as different and divergent as the ingenuity of attorneys has
found ways in which to bring suits where these clauses are
involved.” However, under Georgia law, the mortgagee must
wait until the insured/mortgagor’s rights in the policy have
been invalidated.

If the mortgagee cannot bring suit against the insurer before
the contract is invalidated by the insured’s conduct, it follows
naturally that the mortgagee also cannot bring a claim be-
fore the insured has invalidated the contract in some way.
Furthermore, if, as noted above, insurance proceeds for a
dwelling loss are properly payable to both the insured and
the mortgagee, it follows that payment to a mortgagee alone,
before the insured’s claim is determined, would be inappro-
priate as well. A mortgagee’s right to recovery should not
ripen until the insured’s claim has been fully evaluated and
decided by the insurer.

Nevertheless, mortgagees continue to seek payment based
on their “interest” before the insurer has completed its in-

vestigation into the insured/mortgagor’s coverage. However,
until the insurer makes a determination on coverage for the
insured’s claim, consideration of the mortgagee’s claim is pre-
mature. Notwithstanding the foregoing, we would urge cau-
tion in responding to any mortgagee’s claim pending a thor-
ough review of the law of the jurisdiction and the content of
the mortgage documents.

For more information on this topic, contact Jessica Morgan at
404.888.6148 or jessica.morgan@swiftcurrie.com.
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To Produce or Not

to Produce
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Discovery is a crucial part of litigation. It is usually the most
effective means to obtain useful and relevant information
from both parties to the lawsuit and non-parties. Written
discovery devices include interrogatories, requests for pro-
duction of documents and requests for admissions. Experi-
enced counsel understand that crafting written discovery re-
quests carefully and precisely can be the difference between
obtaining the important document or piece of information
desired and receiving an objection to the request. Similarly,
experienced counsel understand what documents are dis-
coverable and what documents are protected and therefore
objectionable.
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Being able to distinguish between discoverable and protected
documents in first party litigation, especially when bad faith
is alleged, is paramount. Counsel for plaintiffs in bad faith
cases have become increasing inventive in trying to obtain
documents from insurers related to their handling of other
similar losses. If such documents are produced, plaintiffs will
attempt to use documents from these other claims or lawsuits
to show that the insurer has a propensity for denying simi-
lar claims, that the claim at issue was handled differently
than other similar losses or in some other way to show that
the insurer took improper actions under its own guidelines.
Production of documents related to other claims can rarely, if
ever, be helpful and therefore should be avoided. In fact, as
shown below, Georgia courts have found that documents re-
lated to other claims and lawsuits are irrelevant to first party
claims, even when bad faith is alleged.

Bad faith in Georgia is governed by O.C.G.A. § 33-4-6. Under
the bad faith statute and corresponding case law, bad faith
is defined as “any frivolous and unfounded refusal in law or
in fact to comply with the demand of the policyholder to pay
according to the terms of the policy.” Johnston v. Compan-
ion Prop. & Cas. Ins. Co., 318 Fed. Appx. 861, 868 (11th Cir.
2009) quoting Ga. Farm Bureau Mut. Ins. Co. v. Williams,
266 Ga. App. 540, 597 S.E.2d 430, 432 (2004). Based on this
definition, insurers should always take the position that how
they acted in the handling of other claims and lawsuits is
completely irrelevant and immaterial to the claim currently
in litigation.

Georgia courts agree with this position. In Moses v. State
Farm Mut. Auto. Ins. Co., 104 F.R.D. 55 (N.D. Ga. 1984), the
issues related to defendant State Farm’s alleged refusal to
pay chiropractic expenses and lost income to the plaintiff,
and whether such refusal to pay was done in good faith un-
der O.C.G.A. § 33-34-6. In discovery, the plaintiff requested
information related to: other similar cases handled by State
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Farm and its employees; the procedures, policies or rules for
its officers, employees, agents, attorneys or any other person
involved in the handling of claims; the number of claims and
lawsuits pending in Georgia against State Farm in which
State Farm refused to pay the expenses of chiropractic care;
the name and address of each claimant and his or her attor-
ney, if any, who charged State Farm with bad faith in Geor-
gia during the previous year; and the name and address of
each claimant to whom State Farm refused to pay chiroprac-
tic billings for treatment within the past year.

State Farm objected to these requests and the plaintiff moved
to compel responses. In siding with State Farm, the court
found that the discovery requests were not relevant to the is-
sues in the case and not likely to lead to admissible evidence.
Further, the court explained that “[t]he issues in this case are
limited to Defendant’s conduct regarding Plaintiff’s claim for
insurance benefits and to the adequacy of Defendant’s rea-
sons for that conduct. Defendant’s conduct regarding the in-
surance claims of others is of no consequence to this case.” Id.
at 57.

Going forward, keep this information in mind in first party
litigation. Make sure that your counsel is aware that requests
for information or documents related to other claims and law-
suits are objectionable. Furthermore, prior to litigation, if an
insured requests similar information directly from the insur-
ance company, know that the documents are protected and
should not be produced, as refusing to produce there docu-
ments can prevent a lot of headaches down the line.

For more information on this topic, contact Jeremy Catlin at
404.888.6144 or jeremy.catlin@swiftcurrie.com.
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